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Court of Appeals of the District of Columbia. 


No. 4352. 

Joseph F. Nally, Appellant, 
vs. 

The United States. 


a Supreme Court of the District of Columbia. 

Criminal. No. 42128. 

The United States, Plaintiff, 
vs. 

Earl Blundon, Dennis Reidy, Leroy Bradley and Joseph F. 

Nally, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Indictment. 

Filed in Open Court May 13, 1924. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, April Term, A. D. 1924. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one Earl Blundon, one Dennis Reidy, one Leroy Bradley 
and one Joseph F. Nally, each late of the District of Columbia afore¬ 
said, on, to wit, the twenty-fourth day of March, in the year of our 
Lord one thousand nine hundred and twenty-four, and at the Dis¬ 
trict of Columbia aforesaid, by force and violence, and by sudden 
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and stealthy seizure and snatching, and against resistance, and by 
putting in fear, feloniously did steal, take and carry away, from the 
immediate actual possession of one Marvin L. Cleaton, thirteen thou¬ 
sand eight hundred and forty-seven dollars and nine cents, in lawful 
money of the said United States of America, of the value of thirteen 
thousand eight hundred and forty-seven dollars and nine cents, of 
the money and property of the Pigglv Wiggly Stores, Incorporated a 
body corporate, which was then and there in the immediate actual 
possession of the said Marvin L. Cleaton; against the form of the 
statute in such case made and provided, and against the peace and 
government of the said United States. 

PEYTON GORDON, 

Attorney of the United States, 
in and for the District of Columbia. 

2 | Endorsed:] Criminal. No. 42128. United States vs. Earl 
Blundon, Dennis Reidy, Leroy Bradley, Joseph F. Nally. 

Robbery. Witnesses: Marvin L. Cleaton, John I. Starnes, David 0. 

Smith, John R. Bunch, Edward J. Kelly, M. P., Ira E. Keck, M. P. 

A True Bill: II. V. Ilavden. Foreman. 

* 

Supreme Court of the District of Columbia. 

Friday, October 3rd, A. D, 1924, 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Siddons presiding. 

******* 

Come as well the Attorney of the United States as the defendant 
in proper person, in custody of the Superintendent of the Washington 
Asylum and Jail, and by his attorneys, Messrs. Wampler and Lynch; 
whereupon the defendant being arraigned upon the indictment, the 
reading whereof he specifically waives, pleads not guilty thereto and 
for trial puts himself upon the country and the Attorney of the 
United States doth the like. 

3 Supreme Court of the District of Columbia. 

Thursday, January 29th, A. D. 1925. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 

******* 

Come as well the attorney of the United States as the defendant in 
proper person, in custody of the Superintendent of the Washington 
Asylum and Jail, and by his attorney J. A. O’Shea, Esquire; and 
thereupon comes a jury of good and lawful men of the District of 
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Columbia, to-wit:—W. C. Tasker, J. 8. Tassin, J. E. 8. McCandlish, 
E. G. McAfee, A. E. McCarty, M. H. Berry, Ilobt. L. Fearson, Wm. 
A. Carlin, F. A. Faucett, John Gabriel, Arthur Abbott, Jos. Dankahl, 
who being sworn to well and truly try the issue joined herein upon 
their oath say that the defendant is guilty in manner and form as 
charged in the indictment; whereupon the defendant is remanded to 
the Washington Asylum and Jail. 

Saturday, February 14th, A. D. 1925. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 

* * * * * 

Come as well the attorney of the United States as the defendant in 
proper person, in custody of the Superintendent of the Washington 
Asylum and Jail; whereupon it is demanded of the defendant what 
further he has to say why the sentence of the law should not be pro¬ 
nounced against him and he says nothing except as he has already 
said; whereupon it is considered by the Court that for his said offense, 
the defendant be taken bv the superintendent aforesaid, to 
4 the Asylum and Jail aforesaid, whence he came, thence to the 
Penitentiary as designated by the Attorney General of the 
United States, there to be imprisoned for the period of len (10) years 
to take effect from and including this date. 


Memoranda. 

February 27, 1925.—Appeal and Citation ordered, praecipe filed. 
Bond fixed at $100. 

5 Filed Feb. 27, 1925. Morgan IT. Beach, Clerk. 

In the Supreme Court of the District of Columbia. 

No. 42128. Criminal. 

United States of America 
vs. 

Joseph Nalley, Defendant. 

The President of the United States to United States of America, 
Court House, Washington, D. C., Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
to an appeal from a judgment of the Supreme Court of the District 
of Columbia, on the 14th day of February, 1925, wherein Joseph 
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Nalley is appellant, and The United States of America is appellee, 
to show cause, if any there be, why the judgment rendered against 
the said appellant, should not be corrected, and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Walter I. McCoy, Chief Justice of the Su¬ 
preme Court of the District of Columbia, this 27" day of February 
in the year of our Lord one thousand nine hundred and twenty-live. 

[Seal Supreme Court of the District of Columbia ] 

MORGAN H. BEACH. 

Clerk. 

ALF. G. BUHRMAN, 

Asst. Clerk. 

Service of the above Citation accepted this 27 day of Febv., 1925. 

JOHN IJ. BURNETT, 

Asst. U. S. At tome ]t. 

[Endorsed :] No. 42128. Law. Equity. United States vs. Joseph 
Nalley. Citation. Filed Feb. 27. 1925. Morgan II. Beach, clerk. 

6 Memoranda. 

March 9, 1925.—Undertaking on appeal approved and filed. 

Bill of Exceptions filed. 

Designation of Record. 

• Filed March 10, 1925. 

******* 

The Clerk will please make up the record for the Court of Appeals 
to consist of the following:— 

1. The indictment. 

2. The plea. 

3. The verdict of the jury. 

4. Judgment on verdict. 

5. Appeal noted. (Citation.) per praecipe filed Citation issuance 
of 

6. Cost bond—$100.00. 

7. Bill of Exceptions submitted. 

8. Bill of Exceptions signed, <fec. 

9. Assignment of Errors. 

10. This designation. 

JAMES A. O’SHEA, 
Attorney for Defendant. 
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Service acknowledged this 10th day of March, A. D. 1925. 

PEYTON GORDON, 

U. S. District Attorney in and for 

the District of Columbia, 

By J. V. CONNOLLY. 

7 Assignment of Errors. 

Filed June 11, 1925. 

******* 

Now comes the defendant, Joseph Nalley, by his attorney, James 
A. O’Shea, Esq., and assigns for review to the Court of Appeals of 
the District of Columbia, on appeal in the above entitled cause the 
following errors committed by the Trial Court:— 

First. In expressing an opinion and commenting upon Cleaton’s 
testimony. 

Second. In overruling defendants motion for a directed verdict 
upon the ground that there was a variance between the allegations as 
to the ownership and the proof disclosed at the trial. 

JAMES A. O’SHEA, 
Attorney for Defendant. 

Supreme Court of the District of Columbia. 

Monday, June 22nd, A. D. 1925. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 

******* 

Now comes here the defendant by his attorney J. A. O’Shea, 
Esquire, and prays the Court to sign, and make a part of the record 
his Bill of Exceptions taken during the trial of the case and filed on 
the 9th day of March, 1925, which is accordingly done, nunc pro 
tunc. 

8 Memorandum. 

June 24, 1925.—Time for filing transcript of record extended to 
and including June 30, 1925. 

9 Supreme Court of the District of Columbia. 

V n i ted States of A merica, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 8, both inclusive, to be a true and correct transcript of the record 
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according to directions of counsel herein filed, copy of which is 
made part of this transcript, in the case of the United States vs. Earl 
Blundon et al. Criminal No. 421*28, as the same remains upon the 
files and of record in said Court. 


In testimony whereof. I hereunto subscribe mv name and affix 

%. ’ 1/ t u 

the seal of said Court, at the City of Washington, in said District, 
this 25th dav of June, 1025. 


[Seal Supreme Court of the District of Columbia.) 


EW. 


MORGAN II. BEACII, 

Clerk. 


10 In the Supreme Court of the District of Columbia. 

Holding a Criminal Term. 

Criminal. No. 42128. 


United States 
vs. 

Joseph F. Nally, Defendant. 


Defendant's Bill of Exceptions. 


This cause coming on for trial before the Honorable Walter I. 
McCoy, Chief Justice of the Supreme Court of the District of Colum¬ 
bia on January 20th. 1925, the United States being represented by 
John II. Burnett, Esq., United States Assistant District Attorney in 
and for the District of Columbia; and the defendant, Joseph F. 
Nally, by James A. O’Shea, Esq., the following proceedings were 
had: 

11 That then and thereupon after examination of the jurors 

in their voir dire, the jury was impanelled, after which the 
opening statement was made by the Assistant District Attorney; and 
thereupon the defense announced that it reserved its opening. 


That then and thereupon the United States to maintain the issues 
on its part joined called one Marvin L. Cleaton, who testified sub¬ 
stantially as follows: That he is an employee of the Piggly-Wigglv 
Stores Company, Incorporated, and was so employed on tlie 24th of 
March, last year; that lie knows the defendant and saw him on the 
24th of March; that he was with Mr. John 1. Starnes and it was 
around quarter to eight in the morning; that they were coming from 
the store on Pennsylvania Avenue where they picked up this money, 
as they were going up this hill on T Street there, there was a machine 
parked on the side of the curb there right on top of the hill. “As 
we got alongside they pulled off with us, and we tried to pass them, 
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and they speeded up and got ahead of us, and about fifteen feet down 
the hill they shot in front of us and stopped. Of course Mr. Starnes, 
he threw on the brakes then, and we stopped, and Nally got out of 
the car first with a gun, and Blundon, a fellow they call Blundon, 
he got out next, and the two came back there to the machine, and 
Nally opened the door of the side I was sitting on there, and I had 
the money underneath my feet there, and he said “Where is that 
damn money,” or some remark like that, and he got a couple of the 
bags there, and he went on back to the car, and Blundon was stand¬ 
ing right there too, and he got the other bag. And Blundon went 
on back to the car. There was two other fellows in the car there, a 
fellow driving, and another one sitting in the back. Of 

12 course neither one of those got out of the machine”; that it 
was the money of the Piggly-Wiggly Stores, Incorporated, a 

corporation. 

* 

Cross-examination: 

That witness recalls having been in New York before Commissioner 
Hitchcock and having described a man whom he claimed was Nalley; 
that he described him as a man about witness’ height, kind of thin, 
dark hair and brown eyes; that after Monday morning, March 24th, 
the first time he saw him was in New York; that he passed him in 
the hall while witness was outside there; that he had described him 
to the attorney in New York; that he is not sure whether bis atten¬ 
tion was attraeted to him by one of the detectives; that on this day 
March 24th, Nalley had on a cap—lie thinks it was a kind of a light 
brown cap, and a dark overcoat; he thinks blue; that he did not 
have on a mask; that the only conversation that took place was 
“Where is that damn money”; that nothing was said about “Hands 
up,” or anything of that sort; that the machine was parked on the 
side of the hill as witness came along; that witness was in a For- 
Coupe and these four men were in a Hudson Club Car, a four seater 
with a narrow seat in the back that he thinks two people can sit on; 
that Mr. Waldron was with witness in New York when this man 
Nalley passed them in the court house; that Waldron was in the hall 
there; that Waldron didn’t sav anything to him and he didn’t say 
anything to Waldron as Nallv passed; that lie has described Nalley 
downstairs before he passed him in the corridor; that he gave the 
description as five foot ten; that he doesn't recall giving his weight 
as about 140 pounds; that the way he put it there was that he 
thought he was about his (witness') height; and he thought he was 
about five foot ten; that he won't deny that he said five foot ten as 
he doesn’t recall it exactly; he said he had dark hair; that he thinks 
the amount of money was $13,800 and some odd dollars, but he is 
not positive now; that he got it from 032 Pa. Ave.; that he is cashier 
of the company, is not a member of corporation; the money 

13 was in paper bags with tape and they were all turned in at 
the Pennsylvania store on Saturday night; that this money 

was on the floor of the machine underneath witness’ feet; that in 
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New York he described Nally’s walk as a peculiar walk; that then 
and there the following occurred:— 

“Q. And isn’t it a fact that at the time that you claimed that you 
identified Nally you said he only weighed 115 pounds, and was only 
five foot four? A. 1 don't reme-ber about the weights that 1 gave. 

( l . Well, what about the height? A. I said that I thought he 
was about my height, the way 1 recall it. I don’t know the exact 
amount. 

Q. Well. no. but didn’t you state in New York, sir, that the man 
who held you up was five feet ten? A. I don’t recall that whether 
I said that or not.’’ 

Redirect examination: 

That Mr. Starnes was store superintendent; that the money was in 
the immediate possession of the witness. 

Recross-examination: 

That both witness and Mr. Starnes was carrying the money to the 
oflice and it was in their joint possession. 

Redirect examination: 

That both of them picked up the money there every day; that 
hoth of them worked on it and both of them were bonded; that then 
and thereupon the following occurred:— 

“The Court: I would tell the jury if nothing else was in the case, 
that the monev, if tliev find the fact to he as testified to, was in the 
possession of the Riggly-Wiggly Corporation through these two men 
as the agents of the corporation. 

Mr. O’Shea: Of course we should object to that, may it please the 

Court, and I want to reserve an exception to your Honor's 
14 statement of that fact in front of this jury. 

The Court: That is what 1 shall tell the jury that they 
may find from the evidence in the case as given by the witness now 
on the witness stand. 

Mr. O’Shea: And to that we want to reserve the exception. 

The Court: Yes, you may take the exception to it ” 

That then and thereupon the United States to further maintain 
the issues on its part joined called one John I. Starnes, who testified 
substantially as follows: That he was employed by the Piggly-Wiggly 
Stores on the 24th of last March; that he knows Joseph F. Nally and 
can identify him: that on the 24th of last March around eight o'clock 
Nally and Blundon and two other parties were parked on top of the 
hill on T Street off Lincoln Road, and when we drove abreast of them 
why they pulled off and crowded in front of us. And at that time 
Nally and Blundon got out and held us up with revolver and took 
the three bags of money out of the car; that there was between 
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thirteen and fourteen thousand dollars belonging to the Piggly- 
Wiggly Stores, a corporation. 

Cross-examination: 

That witness was driving the car with Mr. Cleaton alongside of 
him; that it was a Ford Coupe; that he has talked about this matter 
with Mr. Cleaton since that time and they discussed the description 
of the man; that this man who held him up wore a dark suit of 
clothes and a light cap; that he can't recall any further description; 
that he has discussed the description with Mr. Cleaton at different 
times when they were riding together; that the day of the trial was 
the next time after March the 24th that he saw the man whom he 
claims was Nally; that the last time he talked to Mr. Cleaton about 
the description was six or eight months before Cleaton left Wash¬ 
ington ; that the only description they discussed of this man 

15 was as to his size, it was as to his builf and about his weight; 
that the weight they discussed as this man having was around 

120 pounds; he is not sure it was not 140 pounds; that he couldn’t 
say that his height wasn’t discussed as being five feet ten; that they 
didn’t discuss the height; that by discussing the size he means just 
the weight; that they did not discuss the color of his hair; that he 
first knew that the man’s name was Joe Nally after March the 24th 
when it was published in the paper; that from what he saw in the 
paper he judged it was Joe Nally; that ho read in the paper about 
Joe Nally before he identified him; that when he speaks about 
identifying he meant the day of the trial for he hadn’t seen him since 
March the 24th. 

Redirect examination: 

That over the objection of counsel for the defendant on the ground 
that the witness had told what the situation was, the witness was 
permitted to state that the man sitting next to Mr. O’Shea is the man 
who was there that day. 

That then and thereupon the United States announced that it 
rested. 

That then and thereupon counsel for the defendant moved the 
Court to direct a verdict of not guilty upon the ground that there 
is a variance here between the averment as to the ownership and the 
proof as disclosed on the stand here and the court overruled the 
motion; counsel for the defendant noted an exception and stated to 
the Court that he offered no evidence and that he would stand upon 
the motion. 

That then and thereupon after counsel submitted the case to the 
jury without argument, the Court charged the jury as follows:— 

16 “The Court (Mr. Chief Justice McCoy): Gentlemen of the 
jury, the defendant is presumed by you to be innocent until, 

if at all, upon a consideration of the evidence in the case, you reach 
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the conclusion beyond a reasonable doubt that be is guilty of the 
crime charged in the indictment. 

The burden of proof is on the Government to satisfy you from the 
evidence, beyond a reasonable doubt, of the guilt?/ of the defendant. 
If you have any reasonable doubt about that guilt?/ the defendant is 
entitled to the verdict of acquittal. If you have no reasonable doubt 
about it, then your verdict should be guilty as indicted. 

He is charged with what is known as robbery; more in detail, by 
taking this money, said to be the money of the Piggly-Wiggly 
Stores, Incorporated, by putting in fear, and sudden, stealthy seizing 
and snatching, from the immediate possession of one Marvin L. 
Cleaton. 

The evidence, if it satisfies vou beyond a reasonable doubt, is suf- 
ficient to warrant a verdict of guilty as indicted. 

Mr. O’Shea: What was that last? Will you please read it? 

(The reporter thereupon read as follows:) 

‘‘The evidence, if it satisfies you beyond a reasonable doubt, is suf- 
ficient to warrant a verdict of guilty as indicted." 

Mr. O’Shea: I want to reserve an exception to that, sir. 

The Court: What is the objection? 

Mr. O’Shea: I do not think your Honor should state that to the 
jury. 

The Court: How do vou want me to sav it? 

Mr. O’Shea: I do not think you should express any opinion that 
the evidence is sufficient- 

The Court: I do not. If it satisfies them—there is the evidence— 
I take back what 1 have said. There is evidence before you, gentle¬ 
men/ of the jury, from which you may, if it satisfies you be- 
17 vond a reasonable doubt, find this defendant guilty as in¬ 
dicted. 

Mr. O’Shea: I want to reserve an exception to that, sir. 

The Court: What is the objection to that? 

Mr. O’Shea: I don’t think you should express any opinion. 

The Court: I express no opinion. Gentlemen of the jury, if 1 had 
any opinion about the facts of this case I should endeavor to the best 
of my ability to keep from you any knowledge of what my opinion is. 
You are the sole judges of the facts. You have heard the testimony 
that has come from these two witnesses. They testified to facts 
which, if vou believe them to he true beyond a reasonable doubt, 
would warrant you in finding the defendant guilty. If you have 
any doubt about what the facts are. as alleged in the indictment, if 
you have any reasonable doubt, then you should acquit the defend¬ 
ant. I express no opinion as to his guilt or innocence or as to what 
the facts are. 

Mr. O'Shea: Now, the other thing, may it please the Court: I 
want to renew my motion on the question of the possession. 

The Court: The same ruling. 
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Mr. O’Shea: And an exception. 
The Court: Yes.” 


18 That then and thereupon the jury retired to deliberate 

upon their verdict and returned a verdict of guilty. 

That counsel for defendant noted an appeal. 

All of which exceptions, as stated in the foregoing Bill of Excep¬ 
tions, were duly noted by the Court at the time the same were 
severally taken and the said exceptions are signed as several excep¬ 
tions taken at the trial this 22d dav of June, A. D. 1925. 

WALTER I. McCOY, 

Chief Justice. 


Peyton Gordon, Esq., 

United States District Attorney 

in and for District of Columbia, 
Washington, D. C. : 


Please take notice that on the — day of-, A. D. 1925 at ten 

(10) o’clock A. M. or as soon thereafter as counsel may be heard, 
the proposed Bill of Exceptions, attached to this notice, of which pro¬ 
posed Bill of Exceptions, a copy is handed to you herewith, will be 
submitted to the Court to be settled. 

JAMES A. O’SHEA, 
Attorney for Defendant, Joseph Nalley. 


Service of copy of the proposed Bill of Exceptions, in the above 
entitled cause, acknowledged this — day of-, A. D. 1925. 

U. S. Dist. Atty. 

June 22, 1925. 


0. K. 

J. II. BURNETT, 

U. S. Atty. 

19 | Endorsed: | Orim. No. -1212S. United States vs. Joseph 

F. Nalley, Def’t. Bill of Exceptions. Copy. James A. 
O’Shea, Attv. for Deft. 

This duplicate original (copy) filed Mch. 9, 1925, with the orig¬ 
inal, in Clerk’s office. 

MORGAN H. BEACH, 

Clerk, 

By FRED. C. O’CONNELL, 

Asst. Clerk. 


Endorsed on cover: District of Columbia, Supreme Court. No. 
4352. Joseph F. Nally, appellant, vs. The United States. Court 
of Appeals, District of Columbia. Filed Jun. 27, 1925. Henry W. 
Hodges, clerk. 
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3ltt Ihi' (Court of Apprala 

nF THE DISTRICT OF COLUMBIA. 

October Term, 1925. 


No. 4352. 


JOSEPH F. NALLY, APPELLANT, 

vs. 

UNITED STATES OF AMERICA, APPELLEE. 


APPEAL FROM THE SUPKILME COURT OF THE 

DISTRICT OF COLUMBIA. 


BRIEF OF APPELLANT. 


Joseph F. Nally appeals to this court to set aside a 
judgment of the Supreme Court of the District of 
Columbia, wherein he was sentenced to ten (10) years 
for the alleged crime of robbery. 

There are but two assignments of error. First, an 
expression cf an opinion by the court. Second, a 
variance as between the allegations in the indictment 
and the proof as to the ownership as disclosed at the 
trial. 

Point One. 

The expression of opinion complained of will be found 
on page ten (10) of the record: “He is charged with what 
.is known as robbery, more in detail, by taking this 
money, said to be the money of the Piggly-Wiggly Stores, 
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Incorporated, by putting in fear, and sudden, stealthy 
seizing and snatching, from the immediate possession of 
one Marvin L. Cleaton. 

The evidence, if it satisfies you beyond a reasonable 
doubt, is sufficient to warrant a verdict of guilty as 
indicted. 

Mr. O’Shea: What was that last? Will you please 
read it? 

(The reporter thereupon read as follows:) 

‘The evidence, if it satisfies you beyond a reasonable 
doubt, is sufficient to warrant a verdict of guilty as 
indicted.’ 

Mr. O’Shea. I want to reserve an exception to that, 
sir. 


The Court: What is the objection? 

Mr. O’Shea: I do not think your honor should state 
that to the jury. 

The Court: How do you want me to sav it? 

Mr. O’Shea: I do not think you should express any 
opinion that the evidence is sufficient- 

The Court: I do not. If it satisfies them—there is 
the evidence—I take back what I have said. There is 
evidence before you, gentlemen of the jury, from which 
you may, if it satisfies you beyond a reasonable doubt, 
find this defendant guilty as indicted. 

Mr. O’Shea. I want to reserve an exception to that, 
sir. 

The Court: What is the objection to that? 

Mr. O’Shea: I don’t think you should express any 
opinion. 

The Court: I express no opinion. Gentlemen of the 
jury, if I had any opinion about the facts of this case I 
should endeavor to the best of my ability to keep from 
you any knowledge of what my opinion is. You are the 
sole judges of the facts. You have heard the testimony 
that has come from these two witnesses. They testi- 



fied to facts which, if you believe them to be true beyond 
a reasonable doubt, would warrant you in finding the 
defendant guilty. If you have any doubt about what 
the facts are, as alleged in the indictment, if you have 
any reasonable doubt, then you should acquit the de¬ 
fendant. I express no opinion as to his guilt or inno¬ 
cence or as to what the facts are. 

See Smith vs. United States, 53 W. L. R., 36. 

Point Two. 

The second assignment of error refers to the variance. 
The indictment charges that the defendant “did steal, 
take, and carry away” from the immediate actual 
possession of one Marvin L. Cleaton, certain moneys, of 
the money and property of the Piggly-Wiggly Stores, 
Incorporated, a body corporate. The proof showed 
(Rec., p. 7) “that he is cashier of the company, is not a 
member of corporation.” (Rec., p. 8.) “That Mr. 
Starnes was store superintendent; that the money was in 
the immediate possession of the witness. That both wit¬ 
ness and Mr. Starnes were carrying the money to the 
office and it was in their joint possession. 

The Court: I would tell the jury if nothing else was 
in the case, that the money, if they find the fact to be 
as testified to, was in the possession of the Piggly-Wiggly 
Corporation through these two men as the agents of the 
corporation. 

Mr. O’Shea: Of course we should object to that, may 
it please the court, and I want to reserve an exception to 
your Honor’s statement of that fact in front of this 
jury. 

The Court: That is what I shall tell the jury that 
they may find from the evidence in the case as given by 
the witness now on the witness stand. 
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Mr. O’Shea: And to that we want to reserve the 
exception. 

The Court: Yes, you may take the exception to it.” 

The rule is that the proof of ownership must be proved 
as laid, in grand larceny and embezzlement, so also in 
robbery—which, with force, is compound larceny. 

Wharton Cr. Law, Sec. 1833. 

Com. vs. Trimmer, 1 Mass., 476. 

State vs. McCoy, 14 X. LI., 364. 

12 Am. & Eng. Enc. of Law, <865. 

Lecoint vs. V. S., 7 Apps. D. C., 16. 

If the indictment alleges the ownership of the property 
intended to be stolen or actually stolen, in order to con¬ 
vict, it seems, according to the weight of authority, that 
the ownership must be proven as laid, and that a vari¬ 
ance in this respect is fatal. 

Regina vs. Whitehead, 9 C. & P., 429. 

Proskv vs. State, 46 Fla., 122. 

Berry vs. State, 92 Ga., 47. 

Doan vs. State, 26 Ind., 495. 

Com. vs. Moore, 130 Mass., 45. 

See note to State vs. Simpson, 24 A. E. Ann. 

Cases, 1115. 

State vs. Burgess, 74 X. C., 272. 

In Ranguth vs. People, 186 Ill., 93-97, it was held a 
fatal variance where money belonged to a man and wife 
and the indictment alleged ownership in the wife alone. 

Fulton vs. V. S., 45 D. C. App., 27. 

Calkins vs. State, 98 Amer. Dec., 157. 

Archibald’s PI. & Pr., Yol. 2, p. 564. 

24 Amer. & Eng. Ann. Cases, 116. 

15 Cyc., 526, 492, 517, 524. 
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In robbery, ownership must be proved as laid. 

Boles vs. State, 58 Ark., 35. 

2 Bish. New Cr. Law, Sec. 1006, Note 3. 

In State vs. Lawler, 130 Mo., 366-371, we find: 

“The common law authorities all agree that 
in order to constitute the crime of robbery the 
taking must be laid in the indictment and proven 
in the trial to be from the person or in the presence 
of the owner. The taking need not be imme¬ 
diately from the person of the owner . . . 

but it is clear that the property must be taken 
in the presence of the owner/’ etc., etc., giving 
instances. “That it is necessary to allege the 
property to be that of the person named as the 
owner in the indictment is conclusively shown 
by the further necessity of establishing this fact 
by proving it on trial.” 3 Greenleaf, Evidence. 
Section 224. “Surely nothing need be proved 
except it be alleged, and the same rule which 
governs as to alleging and proving ownership and 
robbery prevails as to proving it and alleging 
it.” 


Bishop, New Crim. Law, Section 1159, and cases: 

“If the owner is known, the prisoner must be 
tried on an indictment for stealing the goods of 
the owner, bv name.” 

7 v 

1 East. P. C., 651, Sec. 88. 

In State vs. Davidson, 38 Mo., 374, the property was 
laid in John Day as owner, and it was held that as the 
evidence showed that Day was not present when the 
rifle was taken that therefore an instruction asked by 
defendant that he could not be convicted of robbery in 
the first degree should have been given. 

In State vs. Morledge, 164 Mo., 522, the defendant was 
convicted in the criminal court of robbery and was 
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charged with taking money of the witness John Res- 
mussen. The evidence showed the money belonged to 
Schattner Brothers. A request was made that under 
the indictment, before the defendant could be convicted, 
it must be shown the witness Resmussen owned the 
property, and a request was made that the defendant 
could not be found guilty if Resmussen was simply the 
bartender. The court refused this instruction and the 
Appellate Court, in reversing the judgment, stated that: 

“It is perfectly clear that Resmussen was the 

mere servant of Schattner Brothers and had the 

money in his possession as such, and wholly 

without any personal interest in it which would 

have enabled him to have maintained an action 

therefor, or for any injury to it. Its possession 

was that of his employers, Schattner Brothers, 

and the indictment should have so shown. The 

State cites manv authorities which seem to hold 

%/ 

a contrary rule, but we are entirely satisfied with 
our own ruling, believing it to be sustained by 
both reason and authority, and must decline to 
review those relied upon bv defendant. It fol¬ 
lows that the court erred in giving the instruc¬ 
tions on the part of the State and in refusing to 
give the instructions asked for by the defendant. ,r 

Again, in Commonwealth vs. Morse, 14 Mass., 216, 
wherein an indictment alleged the article stolen was of 
the goods and chattels of Cromwell Leonard, and the 
evidence proved the only interest that Leonard had in 
it was derived from the custodv which he had under- 
taken for a deputy sheriff who had attached the ox as 
the property of Oliver Morse. The question presented 
by the motion for the new trial was whether the allega¬ 
tion of the indictment of the property as in Leonard was 
sufficiently maintained by the evidence, and it was held 
in the Appellate Court that Leonard was the mere servant 
of the deputy sheriff, had no legal interest in it, and had 




no right to maintain an action for it, and the motion for a 
new trial should be granted. 

Motion in arrest should have been sustained. 

P. vs. Boggat, 36 Calif., 245-248. 

Emmonds vs. State, 87 Ala., 12. 

Horn vs. State, 30 Tex. App., 539-541. 

Respectfully submitted, 

JAMES A. O’SHEA, 
Attorney for Appellant L 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1925 


No. 4352 

Joseph F. Nally, appellant 


v. 

United States of America, appellee 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 

BRIEF OF APPELLEE 

Appellant, defendant below, was convicted in 
the Supreme Court of the District of Columbia 
under an indictment charging him and three others 
of the crime of robbery. That is, that they did 
steal, take, and carry away from the immediate 
actual possession of Marvin L. Cleaton thirteen 
thousand eight hundred forty-seven dollars and 
nine cents ($13,847.09) in lawful money of the 
United States of the money and property of the 
Piggly Wiggly Stores, Incorporated, a body cor¬ 
porate, which was then and, there in the immediate 
actual possession of said Marvin L. Cleaton. (Rec. 
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p. 2.) For his said offense he was sentenced to 
serve ten years in the Penitentiary. 

The evidence introduced on behalf of the United 
States showed that the defendant, Joseph F. Nally, 
was in an automobile parked on the side of the curb 
on T Street, in the City of Washington, when an¬ 
other automobile carrying employees of the Piggly 
Wiggly Stores, Inc., came alongside. This was on 
March 24, 1924. One Marvin L. Cleaton, Cashier 
of the Piggly Wiggly Stores Incorporated, testified 
that he had in his immediate possession the sum of 
thirteen thousand eight hundred and some odd dol¬ 
lars, the money of the Piggly Wiggly Stores Incor¬ 
porated, a corporation. (Rec. p. —) The automo¬ 
bile bearing the defendant Nally and his code¬ 
fendants, Earl Blundon, Dennis Reidy, and Leroy 
Bradley, speeded up and passed the machine in 
which the Piggly Wiggly employees were riding, 
and came to an abrupt stop a short distance ahead. 
One John I. Starnes, driver of the automobile in 
which the Piggly Wiggly employees were riding, 
stopped the machine and as he did so, the defend¬ 
ant Nally got out of the other car with a gun; Nally 
opened the door of the automobile on the side where 
Cleaton was sitting and said: “ Where is that 
damned money? ” The evidence further showed 
that Nally then took two of the money bags from 
the floor of the machine underneath the feet of 
Cleaton and Blundon got another bag from the rear 
of the machine. (Rec. p. —.) 
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Before the defendant Nally was tried, Blundon, 
Reidy, and Bradley each entered pleas of guilty 
and were sentenced by the Court. The testimony 
of John I. Starner, the driver of the Piggly Wig¬ 
gly car, was to the effect that the defendant Nally, 
and Earl Blundon “ held us up with a revolver 
and took the three bags of money out of the car; 
that the three bags of money contained between 
thirteen and fourteen thousand dollars belonging 
to the Piggly Wiggly Stores, Incorporated, a Cor¬ 
poration.” 

ARGUMENT 

Appellant filed but two assignments of error. 
The first was the alleged expression of opinion by 
the trial Court. The second was that a variance 

existed between the allegations in the indictment 
and the proof as to the ownership of the money 
stolen, as disclosed at the trial. These will be taken 
iip in the order in which they are named. 

POINT i 

On page 10 of the record is to be found the ex¬ 
pression of the Trial Court which is assigned here 
as error. The whole language used by the Trial 
Court is set forth in the transcript of record and 
in appellant’s brief. In support of this assign¬ 
ment of error, appellant cites the case of Smith v. 
United States, 54 W. L. R. 36. 

It is respectfully submitted that nowhere in the 
charge did the trial Judge undertake to express to 
the jury his opinion on the facts of the case, or to 
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influence or to control their consideration thereof. 
On the contrary, the trial Judge stated in unmis¬ 
takable language that he did express no opinion 
and that, if he had entertained any opinion about 
the facts of the case, he would endeavor to the best 
of his ability to keep from the jury any knowledge 
of what that opinion was, and “ You are the sole 
judges of the facts.” (Rec. p. 10.) 

It is submitted that any inferences that the jury 
might have drawn from the language of the Court 
were effectually removed by the subsequent and 
qualifying expressions in the charge. (Rec. p. 10.) 

It is a well-settled principle of law that in deter¬ 
mining the correctness of a statement contained 
in a charge to the jury an appellate court should 
not segregate it from the qualifying expressions, 
but should consider the charge as a whole and 
determine therefrom whether the questions of fact 
were ultimately left to the consideration of the 
jury. 

Magniac v. Thompson, 7 Pet. 348. 

In this case the trial court, in instructing the 
jury as to whether a marriage agreement was void 
as a fraud on creditors, said: 

If they (the wife and her father) were in¬ 
nocent of the combination, it would be harsh 
and cruel in the extreme to visit on her the 
serious consequences of her intended hus¬ 
band’s acts, and as inconsistent with law as 
justice. 
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In affirming the judgment Mr. Justice Story 
said, at p. 390: 

The whole charge of the Court is spread 
upon the record (a practice which this court 
have uniformly discountenanced, and which 
we trust, a rule made at the last term will 
effectually suppress) and the question now 
is, whether that charge contains any erro¬ 
neous statement of the law; for as to the 
comments of the court upon the evidence, it 
is almost unnecessary to sav, after what was 
said by this Court in Carver v. Jackson, 4 
Vt. 80, that we have nothing to do with them. 
In examining the charge for the purpose of 
ascertaining its correctness in point of Jaiv, 
the whole scope and bearing of it must be 
taken together. It is wholly inadmissible 
to take up single and detached passages and 
to decide upon them without attending to 
the context, or without incorporating such 
qualifications and expressions as naturally 
flow from the language of other parts of the 
charge. In short, we are to construe the 
whole as it must have been understood by 
the Court and jury, at the time when it was 
delivered. (Italics supplied.) 

In Evans v. Eaton, 7 Wheat. 356, Mr. Justice 
Story says further in his opinion, at page 426: 

The principal arguments, however, at the 
bar, have been urged against the charge 
given by the Circuit Court in summing up 
the cause to the jury. The charge is spread 
in ex tenso upon the record, a practice which 
is unnecessary and inconvenient, and may 


give rise to minute criticism and observa¬ 
tions upon points incidentally introduced, 
for purposes of argument or illustration and 
by no means essential to the merits of the 
cause. In causes of this nature, we think 
the substance only of the charges should be 
examined; and if it appears, upon the whole, 
that the law was .justly expounded to the 
jury, the general expressions which may 
need and would receive qualification, if they 
were the direct point in judgment, are to be 
understood in such restricted sense. 

It is the rule in the Federal Court, as in the 
English Courts, that the trial Judge may express 
his opinion as to the facts in the case, provided, 
first, that he give the jury to understand that they 
are not to be controlled by such opinions, and, sec¬ 
ond, that he segregate his opinions of facts from 
his instructions as to the law. 

Simmons v. United States, 142 U. S. 148. 

Wihorg v. United States , 163 U. S. 632. 

In Miteliell v. Harmony, 13 How. 115, Justice 
Taney said: 

The right of a Court of the United States 
to express its opinion upon the facts in a 
charge to the jury was affirmed by this court 
in the case of M’Lanahan v. The Universal 
Insurance Co., 1 Pet. 182, and Games v. 
Stiles, 14 Pet. 322; nor can it he objected to 
upon the ground that the reasoning and 
opinion of the court upon the evidence may 
have an undue and improper influence on 
the minds and judgment of the jury. For 
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an objection of that kind questions their in¬ 
telligence and independence, qualities which 
can not be brought into doubt without taking 
from that tribunal the confidence and re¬ 
spect which so justly belong to it in ques¬ 
tions of fact. (Italics supplied.) 

The United States Supreme Court has had occa¬ 
sion to give even more recent expressions upon the 
same point: 

An expression of an opinion simply by 
a Judge upon a question of fact is not a 
ground of error. Transportation Line v. 
Hope , 95 U. S. 297. 

In the case of Vicksburg Railroad Company v. 
Putnam, 118 U. S. 545, Mr. Justice Gray, in de¬ 
livering the opinion of the Court, had this to say: 

In the courts of the United States, as in 
those of England, from which our practice 
was derived, the Judge, in submitting a case 
to the jury, may, at his discretion, whenever 
he thinks it necessary to assist them in ar- 
riving at a just conclusion, comment upon 
the evidence, call their attention to parts of 
it which he thinks important, and express 
his opinion upon the facts; and the expres¬ 
sion of such an opinion, when no rule of law 
is incorrectly stated, and all matters of fact 
are ultimately submitted to the determina¬ 
tion of the jury, can not be reviewed on writ 
of error. (Italics supplied.) 

The opinion of Mr. Justice Gray, in United 
States v. Philadelphia and Reading Railroad Co., 
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123 U. S. 113, has this additional observation to 
make upon this subject: 

Trial by jury in the courts of the United 
States is a trial presided over by a judge with 
authority not only to rule upon objections to 
evidence, and to instruct the jury upon the 
law, but also when, in his judgment, the due 
administration of justice requires it, to aid 
the jury by explaining and commenting upon 
the testimony, and even give them his opinion 
upon questions of fact, provided, only, he 
submits those questions to their determina¬ 
tion. 

See also Rucker v. Wheeler , 127 U. S. 85, where¬ 
in it is said: 

It is insisted by the plaintiff that the Court 
went too far in its expressions of opinion 
upon the evidence bearing upon this issue, 
and that what was said had practically the 
effect of taking the case from the jury. It is 
no longer an open question that a Judge of a 
court of the United States, in submitting a 
case to the jury, may, in his discretion, ex¬ 
press his opinion upon the facts; and that, 
when no rule of law is incorrectly stated, and 
all matters of fact are ultimatelv submitted 
to the determination of the jury, such ex¬ 
pressions of opinion are not re viewable on 
writ of error. Citing Vicksburg Railroad 
Co. v. Putnam and United States v. Reading 
Railroad Co., supra. 

And again: 

The plaintiff in error complains of the tone 
of the oral charge of the court to the jury as 
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hostile and calculated to unduly inflame the 
minds of the jury. 

It must be admitted that some of the ex¬ 
pressions used by the learned Judge were 
scarcely decorous, and showed a bias in favor 
of the plaintiff. But, as has often been said, 
an assignment of error can not be sustained 
because the Judge expresses himself as im¬ 
pressed in favor of the one party or the other 
if the law is correctly laid down, and if the 
jury are left free to consider the evidence 
for themselves. 

In connection with this point see LeCointe v. 
U. S., 7 App. D. C. 16, where Mr. Justice Shep¬ 
herd said: 

* * * The objection is that the trial 

justice expressed too freely his opinion upon 
the weight of the evidence and in a way 
calculated to unduly prejudice the jury. 
* * * Greater latitude is permitted a trial 
judge in the courts of the United States in 
the manner of charging the jury than is or¬ 
dinarily allowed in the courts of many of 
the States. If he thinks proper, he may 
sum up the facts, taking care to charge the 
law correctly, and finally to leave every 
question of fact to the decision of the jury. 

POINT II 

Appellant assigns as error a so-called variance 
between the indictment and the proof. The in¬ 
dictment charged that appellant, with others, “ on,, 
to wit, the twenty-fourth day of March, in the year 

70801—25 - 2 
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of our Lord one thousand nine hundred and 
twenty-four, and at the District of Columbia afore¬ 
said, by force and violence and by sudden and 
stealthy seizure and snatching and against resist¬ 
ance and by putting in fear feloniously did steal, 
take, and carry away from the immediate actual 
possession of one Marvin L. Cleaton ” certain sums 
of money the property of the Piggly Wiggly 
Stores, Incorporated, a body corporate, “ which 
was then and there in the immediate actual posses¬ 
sion of the said Marvin L. Cleaton/’ 

The proof showed (R. 6, 7), that Marvin L. 
Cleaton was cashier of the Piggly Wiggly Stores 
Incorporated; that he was employed by this Com¬ 
pany on the 24th day of March, 1924; that he knew 
the appellant Nally, and saw him on the 24th of 
March; that the money of the Company was 
“picked up” at about a quarter of eight in the 
morning and that there came a time when the ma¬ 
chine in which appellant, with others, was riding 
overtook and stopped them. Cleaton further testi¬ 
fied that the money was in his immediate actual 
possession; he also testiiied on re-cross-examination 
that he and Starnes were carrving the monev to 
the office and that it was in their joint possession 
(Rec. p. 8); that it was on the floor of the car at his 
feet, and that it belonged to the corporation (Rec. p. 
7). The evidence further showed that Starnes was 
driving the car, that Starnes was Store Superin¬ 
tendent and that both Cleaton and Starnes were 
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carrying the money to the office of the Company. 
(Rec. pp. 7, 8.) 

Appellant apparently mistakes possession, or 
custody, for ownership when he claims there was a 
variance between the allegations and the proof. 
There was nowhere, at any time, any testimony 
that the money was not the property of the Piggly 
Wiggly Stores, Incorporated. Regardless of 
whether or not the jury might have believed that 
Starnes had anything to do with the transporta¬ 
tion of the money, there was evidence for the jury 
to consider that Cleaton did have the money in his 
immediate actual possession, for he so testified; 
and, there being that evidence upon this point, and 
the jury having resolved it against the defendant, 
there can not be a variance. 

In a prosecution for robbery, where the evidence 
showed that a person named in the information was 
in actual possession of the money, it was sufficient, 
it not being material who was the actual owner of 
the money the defendant was taking. 

State v. Williams, 183 S. W. 308. 

Where an indictment for robbery alleges that 
the property was taken from the person robbed, it 
is not necessary to allege that it was in his pos¬ 
session. 

Rasberry v. State, 103 Pac. 865. 

Under an indictment for robbery alleging the 
taking of a specified sum of money proof of the 
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taking of any part of the money held as sufficient 
to support a conviction. 

Jones v. State , 143 S. W. 621. 

In the case at bar the witness Starnes testified 
that it was between thirteen and fourteen thousand 
dollars, belonging to the Piggly Wiggly Stores, 
Incorporated, a corporation, that was taken (Rec. 
pp. 8, 9). 

Where an indictment for larceny charged that 
the property belonged to and was in the possession 
of a person named in the indictment, evidence that 
such person had possession of the property as 
bailee, but that the general ownership thereof was 
in other parties, was not a fatal variance. 

State v. Whitman, 114 N. W. 363. 

As stated above, there was no proof that the 
money alleged to have been taken in the present 
case did not belong to the Piggly Wiggly Stores, 
Incorporated; the general rule is that goods be¬ 
longing to a corporation must be laid as the prop¬ 
erty of the corporation, by its corporate name. 

Wharton, Grim. Law, Yol. 1, Sec. 941. 

This was done in the instant case. The same 
author goes on to say that the wrongful or fraudu¬ 
lent taking and carrying away by any person of 
the mere personal goods of another, from any place, 
with a felonious intent to convert them to his or 
her (the taker’s) own use, and make them his or 
her own property, without the consent of the owner, 
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is larceny, and, when compounded with force, is 
robbery. 

See Wharton’s Criminal Law, 10th Ed. 
Sec. 862. 

In the present case, the corporation could act only 
by its officers, agents, or employees. Whatever 
property belonged to the corporation, when en¬ 
trusted to them for a certain purpose, remained the 
property of the corporation until it had been law¬ 
fully delivered to another. Thus it was held, in 
State v. Harris, 267 S. W. 802, that sheep on a range 
were in the owner’s possession as much as they were 
in his stable or pasture. 

Sec. 810 of the Code of Laws of the District of 
Columbia, defines robbery as follows: 

Whoever by force or ^violence, whether 
against resistance or by sudden and stealthy 
seizure or snatching, or by putting in fear, 
shall take from the person or immediate 
actual possession of another anything of 
value, is guilty of robbery, and any person 
convicted thereof shall suffer imprisonment 
for not less than six months nor more than 
fifteen years. (Italics supplied.) 

Had the indictment in the present case charged 
that the money was the property of, or belonged to, 
either of the two employees of the corporation, a 
variance would have undoubtedly existed as they 
were merely in custody of the money, as the evi¬ 
dence showed, for the purpose of removing it for 
the corporation from one store to another in the 
District of Columbia. 
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The case which counsel for appellant cites have 
no application to the case at bar for the reason 
that they all deal with the question of ownership 
and not that of possession. In the Lacoint case, 
cited by counsel, the question was whether the in¬ 
dictment properly alleged ownership, the proof 
showing that the complaining witness was a mar¬ 
ried woman. In this case the Court held that it 
w r as proper to charge that a married woman w r as 
the owner of the property, it appearing that she 
came within the purview 7 of the Married Women’s 
Act, and that the indictment properly charged her 
with the ownership of the articles stolen. 

The case of State v. Morledge, 164 Missouri, 
522, cited by counsel for appellant, is not in point. 
In that case ownership of the property was laid 
in one John Rasmussen w r ho was a bartender in 
charge of a saloon at night, the saloon and the prop¬ 
erty in it belonging to Schlattner Brothers. The 
indictment charged that the money and the pistol 
taken by the defendant were the property of Ras¬ 
mussen, wiiile the evidence show r ed that the money 
belonged to Schlattner Brothers. No such situa¬ 
tion is presented in appellant’s case. In order for 
the case to be analagous it w T ould have to appear 
that in appellant’s case he w T as charged w T ith steal¬ 
ing the money belonging to the said Cleaton. The 
indictment did not so charge. What the indictment 
did charge was this, that the defendant, “did steal, 
take and carry away” from the “immediate, ac- 
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tual possession’’ of one Marvin L. Cleaton, certain 
money, of the money and property of the Piggly 
Wiggly Stores, Incorporated, a body corporate. 
While it was true, that in the Morledge case Ras¬ 
mussen had complete charge of the saloon, that did 
not make him the owner of the goods stolen, and 
consequently ownership was improperly laid in this 
witness. 

The case of Commonwealth v. Morse, 14 Mass. 
16, likewise is not in point. Although the indict¬ 
ment in that case charged that an ox which had 
been stolen was of the goods and chattels of Crom¬ 
well Leonard, the evidence showed that Leonard 
did not have in his possession the article stolen by 
reason of any commission or authority from the 
rightful owner. The proof showed in that case, 
that the ox was the property of one Olive Morse; 
that the day before it was stolen by the defendant 
it was attached by one of the deputy sheriffs of the 
County as the property of Olive Morse. It was 
attached as an incident of a suit filed by Cromwell 
Leonard. The deputy sheriff, in executing his 
writ, turned the ox over to Leonard who gave to 
the Deputy his receipt for the same and thereby 
promising to be accountable for the ox and to re¬ 
deliver the same on command. Thus is was that 
Leonard was a mere bailee of the sheriff, who had 
received of the sheriff personal chattels attached 
in a lawsuit and who had given an accountable re¬ 
ceipt for the same with a promise to redeliver the 
chattels on demand. It is plain that he had no such 
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property in the chattels as would support an in¬ 
dictment for the stealing thereof from such bailee. 
The fact that a lawsuit had been filed over the 
subject matter of the article stolen showed prima 
facie that its ownership was in dispute and mani¬ 
festly the indictment should not have charged 
(which it did) ownership in a mere bailee of an 
undersheriff. The Court, in its opinion, said: 

It was not his (Leonard’s) property ab¬ 
solutely, for he had nothing but the posses¬ 
sion, not claiming any title to it. The spe¬ 
cial property was in the deputy sheriff who 
made the attachment. There is no third 
species of property. Leonard, therefore, 
was the mere servant of the deputy sheriff 
to keep the property attached for him, hav¬ 
ing no legal interest in it and no right to 
maintain an action for it if taken out of his 
custody. 

The case of Fulton v. U. S., 45 App. D. C. 27, is 
not in point, for in that case the defendant, Fulton, 
was convicted of embezzlement on an indictment con¬ 
taining four counts, the first and third counts charg¬ 
ing embezzlement, the second and fourth, which were 
abandoned, charging larceny after trust. In the first 
count the defendant was charged with the embez¬ 
zlement of money belonging to the prosecuting 
witness, one Frederick M. Smith, which had come 
into the possession of the defendant as agent, attor¬ 
ney, clerk, and servant of Smith; the third count 
charging the embezzlement of the same sum of 
money of the property of Smith and sixteen other 
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persons named, all heirs at law and next of kin of 
one Hiram R. Smith, deceased. This Court held 
that there could be no judgment against the de¬ 
fendant on both counts of the indictment, and it 
was error for the trial court to permit the jury 
to return a verdict of guilty upon both counts, 
holding that while in a criminal case a general 
judgment upon an indictment containing several 
counts, on a verdict of guilty on each count, will not 
be reversed on appeal if any count is good, the rule 
does not apply where the verdict is upon counts 
charging distinct and inconsistent offenses. In 
this decision the Court followed the reasoning in 
Davis v. U . S., 37 App. D. C. 126. 

The case of State v. Davidson, 38 Mo. 374, cited 
by counsel for appellant did not deal with a situa¬ 
tion analogous to the case at bar. There Davidson 
was charged in an indictment for robbery with 
having stolen a rifle, the property of one John Day. 
The indictment carrying the usual allegation that 
it was against the will of the owner and the robbery 
was accomplished by putting the owner in fear of 
some great bodily harm. The ground for reversing 
the judgment of the trial court was that the court 
had erroneously refused to give an instruction cov¬ 
ering the essential elements of first degree robbery 
under the particular statute in effect in the state at 
the time of the offense. 

The case of Bowles v. State, 58 Ark. 35, simply 
held that in cases of robbery the ownership of prop- 
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erty must be proved as laid. In that case the ap¬ 
peals court decided that the indictment was ob¬ 
viously defective in failing to allege the ownership 
of the money charged to have been taken. In that 
case the indictment merely charged that the de¬ 
fendant, with one Boneterrv, had “ unlawfully, 
forcibly, violently, and by putting in fear taken 
from the person and possession of one R. A. Mar¬ 
tin ” certain treasury notes and other currency, 
and then concluded by accusing the defendants of 
the offense of robbery, without stating who owned 
the money or whether it was the property of anyone 
at all. 

In the case at bar the indictment was plain and 
concise in its language. It charged the defendant 
Nally, along with certain others, with the offense of 
robbery. The ownership of the property alleged to 
have been taken was properly laid and, appellee re¬ 
spectfully submits, proved as laid. The jury found 
ample evidence in the testimony of the witness 
Cleaton on which to base a verdict. 

It is urged that the record discloses no error upon 
the trial of Nally and that the judgment of the trial 
court should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney. 

Raymond Neudecker, 
Assistant United States Attorney. 
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